ER-104/04 against Shri Om Prakash Dhurve, MinisterFood & Civil
Supplies and Chairman, M.P. State Civil Supplies Qporation Limited.
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Case No. V/38/08/2006-07 construction work of Cemen
Concrete Road and drain in M.P. Nagar, Zone-II, Bhpal

A complaint was received from Mr. Arif Ageel on 1st June 2006 to
the effect that construction work of Cement Concrete Road and drain in M.P.
Nagar, Zone-Il, Bhopal was being carried out by wrongfully awarding contract at
a higher rate, as a result of which loss of Rs. 85 lac has been caused to the

Municipal Corporation, Bhopal and the work was also being done of poor quality.

5 /G 1" *
+ 0 %
)6
+
+
_ *
'OSH) M.+
* ="H 1 + +
% %
| % ) "HH&
?
="H 1
*
- *
7 + !

+ % %



-28 -

hio ' ="H 1 A
x ]
b :
?
+
="H 1 ?
+
5 4 "= & "HH&  +
46,H 1
5 4)4H 1
< "HH& +
= < "H##&
& &4AH
1
E E '
46 * <8)"
* H <" +
* 4) 1 1 ))#%
1 "6=4:% -
E . SH 1 -
x
1

1+/ *



-29-

E
. $H 1 H#H
7 H#H G - 7
&H &H
#H 1+
+
4)4 H 11 1 4&
4)4H 1 ? ="H 1
2" #) "HH& | < #< "##&3
- )6 ?
! : *
=" H 1 '
1 4&! 5
5
23 . J 213 - A 23
2$3 1?2 / 2&3 @ E 2<3
?2 ( 223 E E 243 B 263
@ 1 2#3 ‘2 ' 2,3 E 2,"3
2)3 5 2,$3 5 5 28&3
2<3 E J 2=3 @
243 1 1 7 263 @ 2"#3
2"3 (? 2™3 ? 2")3
J 2$3 E 7 2%3 @ B 2'<3 @
(? 2=3 5 2"43 5 ? 2"63
2#3 E 2,3 A 2)"3

1 2))3 2)$3 2)&3



-30 -

( 2)<3 1 2)=3 + @ 2)43
263 . 5 62 323
62"3 5  6&<
&2 3



-31-

% % =%6(YL XKT >> * ) J
01 9 )$ * + o1

2 2 4
2+ ) 2 # @I>%@>YB o* ) &
; "F :
01 2 ) 2 2 $ $! 2
# 01 ( *) )22
;01 ( * ) # 2
01 9 ) "F $2 . ¢
J 01 Q9 )T >> * 2+ )
2 @I>%@>YB + 1C
$ ) ! 1C (Transit
Permi) ) T * 9 01 9 )# 2
2 (Transit Permit 2 $
01 ( *) "1 1C $
-1C 4 2

F F4 ) : 1C !

T >> * J 01 9 ) # *
: -1C 4 $ X
: X F F4 2 + F4 )&
D1C 1C Z X% | B@%%%%(< F
' 9 < | eO1=(@) - 0
=Y66 : =@% ) %% % s K
2 T >> * J 01 @ )% -~
XK' ) 2+ " $ ) 4 % @%=L
@=>%B>%I| D I +0 4)2 ! $ )
4 6(G6(%l( > > GLL(@=< () > %BG>%WB>%G # T
> > % NIC T >$>01 T > T 2 T
* R ) 2 + " I'T * ) 2
+ " o* N1C T $>%$> WC J
1 T >$>01 J 9 1 T >>
J F 4 T$>> J F 4



T 2 J F T * D J
T * R J T 2) 1C ,
$T S>> ; | XK % L>%L>%G
- % 2 F + o
T >> * ) 09
) 2+ " F ) 1 D
) ) 2+ " + Z
# ) Y22 ;1T * ) >> > ) 2
+ " 4 @=>B>%] Z !
9 - @%%l @ - @%WA @o%B =%3$ - @%WG
+0 4)2 | 2& ) T * ) 2 + "
0O Z # ) ) 2 2 !
T * K ) 2+ " !
M * # $ * XK 2
Z$ * (@WNikeclG %G>=@>%G 0 2
X ' 9 : \
) 2 + " I'T > > * ) >> >
J 1 9 ) 2 1
9 )2 19 XK = B>%=>@%%L

* 2 +

L



-33-

$&9!$55;

16 ,1*/+ 6+,* 1+ < 12 +,2*

*1 =< ] < +61+, +
% % % % % %
A -
2 3 '
1 )& "# #H##:% ( 5
2 ,)2"3 2,323 5 ,644
,H. - 5
A 6 %
%

=="##< 5

A ,6 5
" & "H#H)
(

( (

+ ' @

? 2"##=3, * ,6
5
- ?
A B

&, "HH=

% % % % % %



-34 -

BL{@%%=<T )) JJ
F * J $ * 1
T 5
2 =YY @@>L>YY 2K ! : 2
T ) D T ) J F *
# 1% %%% [/ )& / ! O 2
I=>1>%= T ) J F * $
* [K ?  BL(@%%= =13=71 =I3@7) - 0
=Y66 5 =@% ) >> > 2 K !
+: == >@=%$1C) & @6>
=%>=Y@Q@ J 2 2 2 $ /I V = -
2 IV
$J —@>@>YI V o+
9 )& 2 $ V D !
) & )& X 1 2 1J
) ;2 T # T )
D + 1% %%% [/ )& ) $
/ ! 9 [K =I3 =71 =I3@7) - 0
=Y66 5 =@% ) >> > 0 10

J # 0 ) 2 0



-35 -

T ) 0
9 ) 2+ " F ) !
D ) ) 2 + " + Z
# ) )22 IT XK ) 2
+ " + $ ) =>L>@%%l
)2 ! : ) )
+0 4)2 8<
=> 4 A@B@( % %(BL(%=( +: (%l
@G>%Y>%]
@> 4 YL=( % %(BL(%= ( +:. (%A
=%>% @>%A
> 4 IG%@( % %(BL(%= ( +: (%A
=L>% @ >%A
A> 4 B6G%( % %(BL(%= ( +: (%A
@B>%6>%A
B> 4 LGG6( % %(BL(%= ( +: (%A
@B>=%>%A
G> 4 YB=I( % %(BL(%= ( +: (%A
@=>=@> %A
L> 4 YBI( % %(BL(%= ( +: (%A
@@>=@>%A
Z # o) 2+ " *
)2 1 4 @B>%=>%B * )
1T ) D D + - 0
T FO : 2 0
+)
9 4 F @B>%@>%B
0 8<

The Special Police Establishment sent letter daséduly 2003 to
the Principal Secretary, Government of Madhya Fsladd.aw and
Legislative Affairs Department, Bhopal, stating ttheanction under
Section 19(1)(a) of the Prevention of Corruptiornt,A®88 was required
for prosecuting Shri Vinod Semwal under Section@ 8) and 13(2) of
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the Prevention of Corruption Act, 1988 and alsoarr8ection 120(B) of
the Indian Penal Code and making a request thattisanmight be

obtained from the Government of India, and the sheneent to office of
Special Police Establishment. In view of the derisof the Supreme
Court in State of Himachal Pradesh v. M.P. Gu@ia04) 2 SCC 349 and
several other cases that sanction is not requing@ruSection 197 of the
Code of Criminal Procedure for the offence of cnali conspiracy

punishable under Section 120(B), the State Govenhimas consistently
taken the view that sanction is not required urttiat provision. The
State Government need not grant sanction undeio&ek20(B).

The request for grant of sanction under Sectiorl){8) of the
Prevention of Corruption Act was pursued by sevesatinders sent to
the State Government. Vide letter No.D-2/102/200d/8ated 25.1.2005,
Shri R.C. Shrivastava, Under Secretary, Governmakehadhya Pradesh,
General Administration Department communicatechoD.|.G., Special
Police Establishment, Bhopal, that certain infoiorabad been called for
from the Revenue department and also the Colle®atlam and on
receipt of the same further action would be takemas further stated
that before intimating the Government of India abthe stand of the
State Government, it would be necessary to getvérsion of Shri
Semwal and since Shri Semwal would have to look ie records
before he would submit his version and also bec&lse Semwal was
abroad for training, it would take time to take idean in the matter.

It would appear that the State Government has pat their
comments to the Government of India even afteretkry of 1% years
of making the request that sanction should be oéthifrom the
Government of India and be sent to the office ofecsd Police
Establishment, mainly for two reasons: firstly,ttttee State Government
wants to have some more information to be able rtepare their
comments to be forwarded to the Government of ladid, secondly, that
the State Government considers it necessary to givepportunity to
Shri Semwal to put forward his case before theeS&dvernment. In my
view none of these two reasons affords a justificatto the State
Government for not complying the directive of thep&me Court in
Vineet Narain v. Union of India, AIR 1998 S.C. 8&88at sanction should
be granted within three months. The Supreme Cdstived:

15. Time limit of three months for grant of sanatior prosecution must
be strictly adhered to. However, additional timeoole month may be
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allowed where consultation is required with theoftey General (AG) or
any other law officer in the AG’s office.”

It is the constitutional obligation of every autiprto faithfully
comply with the directives of the Supreme Courtefhis no doubt that
the consideration of fair play and justice shoutduppermost in the mind
of every authority and the Competent Authority esexception to it. But
in an attempt for fair play, fair play itself carinbe displaced by
importing the principles of natural justice whehere is no scope for the
application of those principles.

Grant of sanction is an administrative act. Theppsge is to protect
the public servant from harassment by frivolous@xatious prosecution
and not to shield the corrupt. The Competent Autydras to consider
the matter on the basis of the material collectagnd investigation and
placed before the sanctioning authority. Princigésatural justice do
not apply in the discharge of such duty by the cetapt authority.

In Jagjit Singh v. State of Punjab 1996 Cri. L.962, the Punjab
and Haryana High Court observed:

“8....... It was not for respondent No.3/Competent
Authority/Director, Personnel, to judge the truthtlee allegations
made against Sunder Lal by calling for the recemirt of his
department in connection with the said matter. Hed mo
jurisdiction to hold a parallel investigation intbe allegations
made against Sunder Lal.”

The Supreme Court observed in the State of Bih&.R. Sharma,
AIR 1991 S.C. 1260:

“27....... The object of obtaining sanction is that thathority
concerned should be able to consider for itselfniag¢erial before
the Investigating Officer, before it comes to tlmadusion that the
prosecution in the circumstances be sanctionedrbrdden.”

“67....... The order of sanction only is an administratact and not
a quasi-judicial nor a lis involved....... The questiohgiving an
opportunity to the public servant at that stagevas contended for
the respondents does not arise. Proper applicafionind to the
existence of a prima facie evidence of the commmsf the
offence is only a pre-condition to grant or reftsgrant sanction.”
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Again, the Supreme Court pointed out in Superintanhaf Police
(CBI) v. Deepak Chowdhary, AIR 1996 S.C. 186:

‘5. The grant of sanction is only an administratifunction,
though it is true that the accused may be saddlddtie liability
to be prosecuted in a Court of law. What is maketidhat time is
that the necessary facts collected during invesstigaconstituting
the offence have to be placed before the sanctioairthority and
it has to consider the material. Prima facie, thharity is required
to reach the satisfaction that the relevant facsleconstitute the
offence and then either grant or refuse to gran¢tsan. The grant
of sanction, therefore, being administrative aetieed to provide
an opportunity of hearing the accused before aaogrdanction
does not arise.”

Law being well settled that the act of grant ousall of sanction is
an administrative act which is to be performed I tCompetent
Authority on the basis of the material collecteding investigation and
placed before the Competent Authority and the jlas of natural
justice are not applicable to such act, there isvaant for the procedure
adopted by the State Government who has simplyotward their
comments along with the relevant papers to the @bemp Authority who
has to consider the grant or refusal of sanctiotherbasis of the material
collected by the investigating officer.

It also needs be mentioned that Shri Semwal was the
Commissioner, Bhopal Division from 26.12.2003 810.9.2004 and it
was on 30.9.2004 or thereafter that he left Indiaabroad. Thus, Shri
Semwal was in the country for about 15 months dfter request was
made to the State Government for obtaining sandtiom the Central
Government on 3 July 2003. It needs also be mentioned that Shri
Semwal had made two representations first date@438002 and the

other dated 23.11.2002. During investigation, lva¢ne considered.
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It would, therefore, be in the fitness of thingayimg regard to the
settled legal position and the law laid down by Sgpreme Court in
Vineet Narain's case which it is the constitutionaligation of every
public functionary to faithfully comply, that thehould be no further

delay in forwarding the matter for considerationtilé Government of

India.
(R. Dayal)
Lokayukt
25.02.2005
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"50. The offence of cheating under Section 420aortlhat matter
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stretch of imagination by their very nature be rdgd as having
been committed by any public servant while actingparporting to
act in discharge of official duty. In such caseffical status only
provides an opportunity for commission of the offeri
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"This seems to be a clear case of abuse of
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power punishable under Section 13(1)(d) of the &mgan of Corruption

Act. The file be sent to the SPE for appropriateac’ 0 -
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Crime No. 01/2007
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5. What really transpired is difficult to ascertain because of the conflicting

stands taken by Shri Khan from time to time. In respect of Shri Khan separate
recommendation is being sent to the competent authority for action, as per the
provision of Section 12(1) of the Madhya Pradesh Lokayukt Evam Up-Lokayukt
Adhiniyam, 1981
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"24. From the above discussion it is proved, prima facie, that Shri
Dhurve by unnecessarily delaying the decision (i) by withholding the files with
himself for long periods (ii) by calling back the files even after approving the rates
of the lowest tenderer, (iii) by adopting the strategy "to discuss" and (iv) also by
inventing a justification for the delay which did not really exist that enquiry into the
work and conduct of Mohd. Shafig and Company was necessary before taking
the final decision, with the ulterior purpose of giving undue pecuniary advantage

to Shri Mukesh Goyal and causing corresponding loss to the Corporation to the
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tune of Rs.8,02,495/-, abused his position as a public servant, which is
punishable under the Prevention of Corruption Act. He also violated the
fundamental right of equality of Mohd. Shafig. This is a fit case for investigation
by the M.P. Special Police Establishment after registering a crime case against
Shri Om Prakash Dhurve, who was Minister of Food and Civil Supplies in the
State of Madhya Pradesh and also Chairman of the M.P. State Civil Supplies
Corporation Limited at the relevant time and so, | direct the Director General,
Madhya Pradesh Special Police Establishment to do so. | further direct that
investigation be done in the case according to law by an officer not below the
rank of Superintendent of Police. The entire record be transferred to the Special

Police Establishment.

(R. Dayal)
Lokayukt
03.05.2006"
& 5
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Shri Om Prakash Dhurve, the then Hon'ble Miniftend & Civil
Supplies and Chairman, M.P. State Civil SuppliearGa Sheeted in
Corruption case.

A complaint was made by Shri Mohammadafigh
(Proprietor of Mohd. Shafig and Company) along vathaffidavit to the
Hon'ble Lokayukta, M.P., which was received by theganisation on
20.05.2004. It was alleged in the complaint tha M.P. State Civil
Supplies Corporation Limited, invited tenders foansport of food
articles for year 2004-05 for several districtsM@dhya Pradesh. The
articles were to be transported from rack pointdistribution centers, or
vice versa. He was one of the tenderers for thae& points, namely,
Pipariya, Itarsi and Banapura of district Hosharghland the rates
quoted by him were the lowest. Mr. Om Prakash Dauand other
officers of M.P. State Civil Supplies Corporatiommited had misused
their official position and did not permit him toovk even though his
rates were the lowest and thereby caused a hugéddise Corporation.
An enquiry was conducted on the direction of then'Hie
Lokayukt. During enquiry Shri Om Prakash Dhurves then Minister of
Food and Civil Supplies and Chairman of M.P.Stateil GSupplies
Corporation Limited was found guilty. Hence, shoause notice was
issued to him. Shri Durve replied to this show eawstice and he
appeared before the Hon'ble Lokayukta in persofter/&onsidering his
reply and arguments, the Hon'ble Lokayukta passedoaler on
03.05.2006. It was found that Shri Dhurve with thieerior motive of
giving undue pecuniary advantage to Shri Mukesh abayd causing
corresponding loss to the Corporation to the tuheRs. 8,02,495/-,
abused his position as a public servant which isighable under the
Prevention of Corruption Act, 1988. Hon'ble Lokataikrdered that this

was a fit case for registering a crime case agdshst Dhurve, and
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directed the Director General, Madhya Pradesh &peétolice
Establishment to do so. Important portion of Henbokayukta's order

reads as under: -

"24. From the above discussion it is proved, prima facie, that Shri
Dhurve by unnecessarily delaying the decision (i) by withholding the files with
himself for long periods (ii) by calling back the files even after approving the rates
of the lowest tenderer, (iii) by adopting the strategy "to discuss" and (iv) also by
inventing a justification for the delay which did not really exist that enquiry into the
work and conduct of Mohd. Shafig and Company was necessary before taking
the final decision, with the ulterior purpose of giving undue pecuniary advantage
to Shri Mukesh Goyal and causing corresponding loss to the Corporation to the
tune of Rs. 8,02,495/-, abused his position as a public servant, which is
punishable under the Prevention of Corruption Act. He also violated the
fundamental right of equality of Mohd. Shafig. This is a fit case for investigation
by the M.P. Special Police Establishment after registering a criminal case against
Shri Om Prakash Dhurve, who was Minister of Food and Civil Supplies in the
State of Madhya Pradesh and also Chairman of the M.P. State Civil Supplies
Corporation Limited at the relevant time and so, | direct the Director General,
Madhya Pradesh Special Police Establishment to do so. | further direct that
investigation be done in the case according to law by an officer not below the
rank of Superintendent of Police. The entire record be transferred to the Special

Police Establishment. (R. Dayal)
! 1 1
#) #& "##<9
/G 1"
R G 2 3
- e 9

Accordingly, a case was registered aiddinri Om Prakash
Dhurve and shri Mukesh Goyal under section 13(181(2) Prevention
Act 1988 and under section 120B of IPC on 04.03620

During investigation, it was found that the MP 8ta&ivil

Supplies Corporation Limited invited tenders foe tyear 2004-2005 for
transporting food articles from rack points to digition Centers or vice
versa. Mohd. Shafiqg, (the proprietor of Mohd. Stgathd Company) was
one of the tenderers for three points, namely, Bipa Itarsi and
Banapura of district Hoshangabad and the ratesedumy him were the
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lowest. The District Level Committee approved thees quoted by him
and forwarded the papers for formal approval toHeadquarters through
the Regional Manager. The Regional Manager accadngedpproval and

sent the papers to the Headquarters on 24.11.2003. Headquarter

Level Committee approved the proposals on 11.13284d the then

General Manager (Transport) sent the proposalsafiproval to the

Managing Director on 18.12.2003. After approvag Managing Director

sent the proposals on 20.12.2003 for approval to 3Burve, who was

the competent authority to approve the rates. Bhrirve approved the
rates for Banapura & Itarsi points but did not amerthe rates relating to
Pipariya point. All the three files were receiveatk by the Headquarters
on 5.3.2004. Shri Dhurve kept these files with lumrmecessarily for 76
days (from 20.12.2003 to 05.03.2004).

Before the next process could star@iragshri Dhurve
called back all the three files in 12.03.2004. Sbinurve called for the
performance report of the transporters. The repwas put up before the
Chairman on that very day. There was nothing afaime transporter
Mohd. Shafiqg and Company in that report. Shri @eusent back the
files by making a note " " (discuss). On 23.3.04 the Managing
Director discussed the matter with Shri Dhurve. the discussion,
decision was taken that report be called from tbkeCtor Hoshangabad.
After receiving the report, Assistant Manager (B@ort) made a note on
12.4.04 to the effect that the Collector Hoshanddied reported that the
lowest tenderer M/s Mohd. Shafig and Company haddooe any work
previously in the district. On 17.4.2004, Managbgector also made it
clear that the work of procurement of wheat wasulhswing and if the
approved rates for 2004-05 were not implementedk weuld have to
be done at the rates of the previous year andandituation there was

likelihood of the Corporation incurring loss. Filesre received at the
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office of Shri Dhurve for approval of rates on 2@GD4. But again, Shri
Dhurve did not approve the lowest rates and keépiaales pending till he
was the Chairman of the Corporation. All the fiesre received back on
01.06.2004 without approval of rates. Thus, tinsethe kept the files
pending with him for 42 days. Thus Shri Dhurve ke files pending
with him for a total period of 118 days (76days+dy¥s) on various
pretexts. In this manner, Shri Dhurve misused bstn to give undue
benefit to Shri Mukesh Goyal causing loss of R€2895/- to the
Corporation.

After investigation, charge sheet was dfilagainst Shri
O.P.Dhurve and Shri Mukesh Goyal u/s 13(1)d/13(2C./Act on
10.01.2007 in Court of the Special Judge Bhopal.
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Crime No. 42/02
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