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An all India Lokayukt and Up-Lokayukt Confere 2010 was held at Vidhan Sabha
Bhawan, Bhopal (M.P.) ontand 18' October 2010. During the Conference off Gictober

2010 deliberations on strengthening the institutigith the aim of playing desired and

effective role in combating corruption and for gogolvernance, were held in the meeting

which commenced at 10.00 A.M. under {Bbairmanship of Hon'ble Mr. Justice P.P.

Naolekar, Lokayukt, Madhya Pradesh The following Lokayukts and Up-Lokayukts were
present:-

Hon'ble Mr. Justice P.P. Naolekar, Lokayukt of Madhya Pradesh
Hon'ble Mr. Justice Manmohan Sarin, Lokayukt of Delhi

Hon'ble Mr. Justice M.M. Pareed Pillay, Lokayukt of Kerala

Hon'ble Mr. Justice L.C. Bhadoo, Pramukh Lokayuk Chhattisgarh
Hon'ble Mr. Justice N.K. Mehrotra, Lokayukt of Uttar Pradesh

Hon'ble Mr. Justice P.K. Patra, Lokpal of Orissa

Hon'ble Mr. Justice N.K. Sud, Lokayukt of Haryana

Hon'ble Mr. Justice D. Biswas, Upa-Lokayukt of Asam

Mr. M.V.S. Krishnaji Rao, Up-Lokayukt of Andhra Pradesh

10. Hon'ble Mr. Justice Swatantra Singh, Up-Lokayuk of Uttar Pradesh

11. Hon'ble Mr. Justice G. Sasidharan, Upa Lok Ayuk of Kerala

12. Hon'ble Mr. Justice Chandresh Bhushan, Up-Lokaykt Madhya Pradesh
13. Hon'ble Mr. Justice M.R. Hariharan Nair, Ombudsman for LSGI, Kerala

CoNogokWNE

All the above members present in the conferenosidered the lind Administrative
Reform Commission’'s recommendations relating toitiséitution of Lokayukts. All the
members present in the conference expressed tissatidfaction and disagreement to the
following recommendations:-

1. Firstly, that the Lokayukt should be a multi-mmnbody.

2. Secondly, that the jurisdiction of the Lokayulttauld extend to only cases involving
corruption against Ministers and MLAs. They shoulat look into general public
grievances.

All the Lokayukts and Up-Lokayukts also considetkd proposed Model Lokayukt
and Up-Lokayukt Bill 2005 and after deliberating ttve different provisions in the proposed
draft Model Bill, they expressed that draft regsicertain improvements and modifications

and for that purposed a three member committe@bstituted.



Accordingly, the All India Conference of Lokayuhd Up-Lokayukta unanimously
adopted the following two resolutions :-
Resolution 1

It is unanimously resolved to dissent with theoramendation of lind Administrative
Reform Commission relating to institution of Lok&ydhat it should be multi-member body
and that there is no need of limiting the jurisidiot of Lokayukt to only cases involving
corruption against Ministers and MLAs. It is fugthresolved that the reasons for the
objections shall be submitted by the members withimdays to enable the committee under
Resolution 2, to frame the reasoned objections dommunication to the Central
Government.

Resolution 2

It is unanimously resolved that the proposed Lokayand Up-Lokayukt Draft Bill
2005 be considered by a three member committeeokfiyyukts and Up-Lokayukts and a
final draft for submission to the Government bepared by it. The committee shall consist
of following members :-

1. Hon'ble Mr. Justice Manmohan Sarin, LokayukDethi, who shall also be the
Chairman of the Committee.
2. Hon'ble Mr. Justice N.K. Mehrotra, Lokayukt oft&r Pradesh — member
3. Hon'ble Mr. Justice Chandresh Bhushan, Up-LokaluP. - member
The conference ended at 13.30 Hrs with a voteaniks to Chair.
S

Thereafter, as per the decision of the committeasidering the deliberations and the
various suggestions made by the participated Ldkayand Up-Lokayukts, a draft of the
reasons for Resolution No. 1 and a draft of thep®sed Mukhya Lokayukta and Lokayukta
Bill was prepared by the Hon'ble Up-Lokayukt Madhyeadesh Mr. Justice Chandresh
Bhushan and was sent to the other co-members oDthé# Committee by E-mail on
15.11.2010.

The Draft Committee finalized the reasons annekerkwith as Annexure -A in
support of the Resolution No.1, passed in the Alllid Lokayukt And Up-Lokayukt
Conference 2010. The committee also agreed wehdtaft prepared by the Up-Lokayukt
Madhya Pradesh of the Proposed Mukhya Lokayuktalakdyukta Bill, which is annexed
as Annexure-B. Draft prepared was submitted befftor. Prime Minister and Hon. Union
Law Minister. The same was also approved by therdtokayukts and Up-Lokayukts, who

had participated in the Conference.



Reasons in support of Resolution No. 1 AnnexA

The Proposed Mukhya Lokayukta and Lokayukta Bill Annexure - B
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! During the conference it was considered necessary by theikika/L okpals/Upa-Lokayuktas that a draft of
a Central Legislation be prepared and submitted to thenU@overnment for an enactment, so the divergence
in state laws may come to an end. The Lokayuktas/Lokpals/Okayuktas met at Bhopal or"%&nd 18
October and appointed a sub-committee to draft a Celeigadlation on the subject. Accordingly the sub-
committee drafted this draft bill which was finally appedyv
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Rate of conviction of Special Cases filed by Spgedrolice

Establishment under the Prevention of CorruptiohJ488.

Year Cases Number | Number Rate of
decided | of Cases | of Cases | Conviction
by Special| Convicted | Acquitted

Court
2002-03 74 34 40 45.9%
2003-04 115 51 64 44.3%
2004-05 154 62 92 40.2%
2005-06 176 96 80 54.5%
2006-07 255 169 86 66.2%
2007-08 131 82 49 62.5%
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LOKAYUKT'S VIEW THAT NO AUTHORITY CAN INTERFERE WIT H
INVESTIGATION - WITH REFERENCE TO CHIEF SECRETARY'S LETTER
DATED 30™ OCTOBER 2003.

00000

The Chief Secretary, Government of M.P., has writedter No. 812/CS/2003 dated
30" Oct.2003 to the Director General of Police, MdRiestioning the jurisdiction and power
of the Special Police Establishment to submit chesigeet in the court against a public
servant after his retirement in such cases una¢ioss 7, 10, 11, 13 and 15 of the Prevention
of Corruption Act 1988, where sanction under se@fihe Prevention of Corruption Act
1988, had been refused by the Government. Refetoirsection 4(1) and Section 4(1-a) of
the Special Police Establishment Act, it has besd that the power of superintendence of
the Lokayukt is limited to the investigation by t8pecial Police Establishment and after the
completion of the investigation, no charge-sheeictde filed against a public servant after
his retirement in cases where sanction for prosaciiad not been given by the Government.
The Chief Secretary has directed the Director Gdnafr Police Madhya Pradesh to issue
instructions to all Investigating Officers to antaccordance with law as propounded in the
said letter and not to file charge-sheet againstlaic servant after his retirement in a case
where sanction has been refused. He has also giveinection to initiate departmental
proceedings against such Police Officers who filedrge-sheet in such cases. The letter of
the Chief Secretary has been forwarded by the Delmspector General of Police (West),
Madhya Pradesh to the D.G. (SPE) for informatiod aacessary action vide his letter No.

dated 25.11.2003. Letter dated"3Qct. 2003

reads as under:-
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2. The aforesaid letter dated 30.10.2003 is foundetth@e assumptions —
(1) When the investigating officer after collecting @smnce relating to an

offence under the Prevention of Corruption Act feram opinion that on
the material collected the accused should be placedrial and seeks
sanction from the competent authority under sect®mf the Act, the act
of seeking prosecution sanction does not constgateof investigation ;

(i) If the competent authority refuses to grant sanctinder section 19, that
nullifies the opinion of the investigating officdrat the accused should be
placed on trial and so if after the refusal of saaction, the Investigating
Officer files charge-sheet against the accused hdwretired, that act of
the Investigating Officer amounts to indiscipliner fwhich disciplinary
proceedings should be initiated against the Ingashg Officer ; and

(i) The State Government has the jurisdiction itgerpret law for the
Investigating Officer and to decide how the inwgation should be
conducted and in what cases the Investigating @ffahould file charge-
sheet and in what cases he should not do so.

3. As regards assumption No. 1, it is indisputabiat the Madhya Pradesh Special
Police Establishment has the jurisdiction to ingde cases under the Prevention of
Corruption Act by virtue of sections 2 and 3 reathwhe relevant notification issued by the
State Government under section 3 of the MadhyaeRta®pecial Police Establishment Act,
1947. Explanation to sub-section (1) of sectiasf that Act states that "Investigation” shall

have the same meaning as defined in Section 2dfdude of Criminal Procedure, 1973.
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4, The Supreme Court held in H.N. Rishbud Vs. StatBadhi, AIR 1955 SC 196 that

"under the Code investigation consists generallythef following steps: (1)
Proceeding to the spot, (2) Ascertainment of tie¢ésfand circumstances of the
case, (3) Discovery and arrest of the suspecteeindér, (4) Collection of
evidence relating to the commission of the offevitieh may consist of (a) the
examination of various persons ( including the aetl) and the reduction of
their statements into writing, if the officer thinkt, (b) the search of places or
seizure of things considered necessary for the stigation and to be
produced at the trial, and (5) Formation of the mipn as to whether on the
material collected there is a case to place theuaed before a Magistrate for
trial and if so taking the necessary steps forsame by the filing of a charge-
sheet under section 173."
This view was reiterated by the Supreme Court lateState of Madhya Pradesh Vs.
Mubarak Ali, AIR 1959 SC 707. Thus investigatiortludes, inter alia, formation of the
opinion by the Investigating Officer as to whetbarthe material collected, there is a case to
place the accused before the court concernediébmaind, if so, taking the necessary steps for
filing of a charge-sheet under section 173 of tleleCof Criminal Procedure. Legal position
that investigation is not complete until the samttis obtained and police report has been
filed before the Courtoncerned under section 173 of the Code of Crimitratedure, has
the clear approval of the Supreme Court from tHievieng observation in para 28 in State

of Bihar Vs. P.P. Sharma AIR 1991 SC 1260 :

"28. In the Present case the investigation was @ienpn the date of
sanction and police reports had been filed befaeMagistrate....... "

Thus acts of the Investigating Officer of seekimmaion under section 19 and of
filing charge sheets are parts of investigation. the assumption underlying the aforesaid
letter dated 30.10.2003 that investigation is c@tgpbefore the investigating officer after
collecting evidence seeks sanction from the conmped@thority under section 19 of the
Prevention of Corruption Act, 1988 is not foundedoorrect view of law.

As regards assumption Nos.2 & 3, section 19 ofRhevention of Corruption Act
does not render the opinion of the Investigatingjo®f, that there is sufficient evidence to
prosecute a public servant, subject to the grasanttion by the competent authority. It only
bars the court to take cognizance of an offencéspable under sections 7, 10, 11, 13 and 15
of the Act except with the previous sanction of ttmmpetent authority specified therein.
Two prominent features of sub-section (1) of secti® are : firstly, that it only places a bar
on the court in taking cognizance of an offence, aedondly, that the bar is operative only

when the Government servant is in employment atithe when the court takes cognizance.
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If the Authority refuses sanction, this does noteetf the merit of the report of the
Investigating Officer, since when the Competenthuity grants or refuses sanction, the
Authority performs merely an administrative functicand does not exercise judicial
jurisdiction, i.e., appellate or revisional. Nova$ then the Authority act as Administrative
superior of the Investigating Officer, as the latgeat that time performing statutory function
of collecting the material with a view to placifgetsame before the court. It needs also to be
noted that if the court takes cognizance of annuieeven without the grant of sanction as
specified in sub-section (1) and the case has pdszk and judgment has been rendered
against the accused public servant, the judgmeltnat be vitiated by illegality as sub-
section (3)(a) of section 19 clearly states thatfinding, sentence or order passed by a
Special Judge shall be reversed or altered by & ocb@appeal, confirmation or revision on
the ground of the absence of the sanction requinelér sub-section (1), unless in the opinion
of that court, a failure of justice has in fact bexcasioned thereby. Thus, by virtue of sub-
section (3) of section 19, even the absence ofteencoes not ipso facto render the
judgment of conviction by a Special Judge void.ow&ion in sub-section (3) is a new one
and is designed to lessen the rigour of sub-selihn There was no provision in the Act of
1947 like the one in sub-section (3). Thus absehcanction does not vitiate the trial. Can it
then be said that absence of sanction will vittae opinion of the Investigating Officer by
illegality, or the refusal of sanction will rendéae Investigating Officer liable for disciplinary
proceedings. The object behind the provision &rcsion is to protect a public servant from
harassment of frivolous or vexatious prosecutiomn aot to shield the corrupt. The
legislature in its wisdom has limited this proteatito a public servant only during the period
he continues to be a public servant and not akehds ceased to be public servant. The
guestion is what courses are open to the Investgy&fficer when, in his opinion, a prima
facie case is made out against an accused pulbliargeunder the Prevention of Corruption
Act, but the competent authority has not given sanc Two courses would be open to him.
One would be to file a report under section 178rgjahat a prima-facie case has been made
out against the accused but sanction has not beerteg by the competent authority. This
course is available to him since the absence aftsemdoes not prevent the Investigating
Officer from filing a charge-sheet. It only placedar on the court from taking cognizance
of a case. This legal position has been made bietite Supreme Court in State of Bihar Vs.
P.P. Sharma, AIR 1991 SC 1260 where the court bssreed:

"B7. e Filing of chargheet before the Court without
sanction per se is not illegal, nor a condition gedent...................... "
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This judgment was followed in the State of MahatasNs. I.P. Kalpatri, 1996 AIR
SCW 15. If this course is adopted, the court magpkéhe matter pending and take
cognizance of the case after the public servantdeased to be in service and the bar
contemplated by section 19(1) ceases to be operafiven if the court takes cognizance of
the offence despite the bar under section 19(1) wed case proceeds and results in
conviction, that would, by itself, not vitiate tiiedgment by virtue of section 19(3)(a). The
other, perhaps better, course for the Investigatdficer would be to wait until the
Government servant ceases to be in employmenttaendbar placed on the court in taking
cognizance provided by Section 19(1) ceases tpbeative. When the Investigating Officer
acts conscientiously in discharge of his dutiesathieve the objective underlying the
provisions in the Prevention of Corruption Act, tngestion is, can disciplinary proceedings
be initiated against him merely for the performamdehis duties which he is bound to
perform under the law? Answer cannot be in thémafitive. In fact, it is the duty of
everyone not to interfere with the Investigatingi€r in the discharge of his duties. If
anyone holds a different view on a point of lawe ttourse open to him would be to get the
matter decided by the Court, rather than interigith the discharge of the duties by the
Investigating Officer. This would be more so, whbe superintendence of investigation by
the Special Police Establishment is vested in thkalukt by section 4(1) of the Madhya
Pradesh Special Police Establishment Act, 1947. dltject of Sec.4(1) is to insulate the
investigation by the officers of the Special PoliEgtablishment from interference even in a
subtle manner. The Supreme Court observed in $faddadhya Pradesh Vs. Shri Ram
Singh, AIR 2000 SC 870 :

7. Corruption in a civilised society is a disedde= cancer, which if not

detected in time is sure to maliganise the polifycountry leading to

disastrous consequences. It is termed as plaguehwkinot only contagious
but if not controlled spreads like a fire in a jueg Its virus is compared with
HIV leading to AIDS, being incurable. It has albeen termed as Royal
thievery. The socio-political system exposed & sudreaded communicable
disease is likely to crumble under its own wei@usruption is opposed to
democracy and social order, being not only anti gdep but aimed and

targeted against them. It affects the economy destroys the cultural

heritage. Unless nipped in the bud at the earliest is likely to cause

turbulence shaking of the socio-economic-politisgstem in an otherwise
healthy, wealthy, effective and vibrating society."

Formation of the opinion by the police as to whethease is made out against the
accused person to put the person on trial is taken only by the Investigating Officer and

no other authority. Once investigation has staited case, the Investigating Officer has to
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file a report under section 173 of the Code of @rahProcedure. Whether the report is in
the nature of charge-sheet or otherwise has bédmyléhe statute upon him to decide. When
it is his duty to speak, silence is not an optiefobe him. When he has to speak, he has to
decide, what he has to speak. No one has therayttmput words in his mouth. This is the
meaning of statutory jurisdiction. It is settleavl that statutory jurisdiction cannot be subject
to executive control. The Supreme Court pointediowineet Narain Vs. Union of India,
AIR 1998 SC 889 :

"44. Once the jurisdiction is conferred on the G@8linvestigate an offence
by virtue of notification under Section 3 of the,Alie powers of investigation
are governed by the statutory provisions and thagnot be estopped or
curtailed by any executive instruction issued un@ection 4(1) thereof. This
result follows from the fact that conferment ofigdiction is under Section 3
of the Act and exercise of powers of investigaisoby virtue of the statutory
provisions governing investigation of offences. isltsettled that statutory
jurisdiction cannot be subject to executive control

In that case the Supreme Court referred to theviatlg observations of Lord Denning in R.
Vs. Metropolitan Police Commr., 1968 (1) All ER 76368 (2) QB 118 :

"I have no hesitation, however, in holding thakelievery constable in the
land, he should be, and is, independent of theutxec He is not subject to
the orders of the Secretary of State... | holdoitbe the duty of the
Commissioner of Police, as it is of every chiefstable, to enforce the law of
the land. He must take steps so to post his narctimes may be detected,;
and that honest citizens may go about their affairpeace. He must decide
whether or not suspected persons are to be prosdcand, if need be, bring
the prosecution or see that it is brought; but Ihthese things he is not the
servant of anyone, save of the law itself. No &tari of the Crown can tell
him that he must, or must not, keep observatioth@nplace or that; or that
he must, or must not prosecute his man or that oNer can any police
authority tell him so. The responsibility for laamforcement lies on him. He
is answerable to the law and to the law alone."

Thereafter, the court observed :

"There can hardly be any doubt that the obligatiohthe police in our
constitutional scheme is no less."

Law is well settled that an Investigating Officantiot be threatened with disciplinary
proceedings merely because of his performing dutieter the statute. It is not open to the
executive government to state as to how he shawldstigate the matter and whether he
should file charge-sheet or not in particular casén particular type of cases. This is not
open to the executive government either to staéeiipally or by adopting the device of

interpreting law for the Investigating Officer. Ivestigating Officer files a charge-sheet,
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even when he should have not done so, the codrb&ihere to do justice because it is open
to the court to discharge or acquit the accusey.filig a charge-sheet, the Investigating
Officer is merely placing the matter before thertguhe is not convicting the accused.

| hope that the matter will receive due attentioonf the State Government and the
State Government shall withdraw the aforesaid Hettated 38 Oct. 2003. The State
Government should be moved accordingly.

(R. Dayal)
Lokayukt
17.12.2003

The letter dated 38" October 2003 was withdrawn by the State Governmentide letter
No. 476/04/1-10 dated ¥8November, 2004.
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"l have gone through Hindustan Times, Bhopal Editand Dainik
Bhaskar, both dated 29.9.2007, which state thatStiage Chief Information
Officer Shri P.P. Tiwari has passed an order tcefffiect that | had gone to his
residence on ZiSeptember 2007 to influence him in one appeatingiao
the Madhya Pradesh Special Police Establishmendipgrwith him. My
office has also placed before me a Xerox copy efatders dated 22-8-07 and
19-9-07 passed by Shri Tiwari. All the allegationade therein are incorrect
except that | went once to his residence. The tagés are that after Shri
Tiwari took charge of the office of the State CHigiormation Commissioner,
he sought an appointment with me through my Spet&ssistant. | gave
appointment to him to see at my office. Then Sfiwari met me at my
office. After some days, Shri Tiwari shifted higsidence to 4, Minister
Bungalow, Shyamla Hills, Bhopal. Thereafter, ofteraoon at about 12:30
he walked to my residence without seeking any app@@nt with me. It was
normal courtesy for me to make a return courtedlyocaShri Tiwari, which |
made after some days. Before making the courtedly lccommunicated
through my Special Assistant to him that | intendedvisit him at his
residence in the evening at 5:30 and enquired ashither this would be
suitable to him. After Shri Tiwari had communiahthat this would suit him,
it was only then that | visited him. | did not tadk all to him about any appeal
which might be pending with him. | had no suclemtton also. | was also not
aware whether any appeal was pending for hearitig lvin on the next day
of my visit.
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Sanctioned Posts of Special Police stablishmeng&avicy Position as
on01-10-2007
S.N. | POST Sanctioned | Filled | Vacancy | Vacant From
Posts up
1 Director 1 1 - -
General
2 Inspector 1 - 1 Vacant from  08-08-2006
General (Though literally the post has
been lying vacant from8-8-
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06, virtually it has been Iyir;j;
vacant for about three years
from 12-2-2004, when it fel
vacant. Only for two shor
spells from 5-5-2005 to 22
11-2005 and from 4-3-200
to 7-8-2006, two officers
were appointed. The
remained on leave for 15
days from 13-6-2005 to 2-7
2005, 22-8-2005 to 21-11-
2005 and from 17-4-2006 to
29-4-2006, 10-7-2006 to 3-8-
2006.Therefore, total working
of both these officers wgs
only 192 days including
casual leave. Undoubted]y
they could not have made any
contribution for the proper
working of the organization
and that must be the reaspn
that they quit the post after
short periods. This clearly
shows that even for these two
short periods unsatisfactory
persons were appointed).

T OoO< T o

3 Deputy 2 1 Vacant from 05-09-07
Inspector
General
4 S.P. 7 7 -
5 Deputy 1 Vacant from 30-9-07
Director
Prosecution
6 Spl. Public 8 5 Vacant from
Prosecutor 25-2-06, 3-4-07, 13-4
07,
7 D.S.P. 26 14 12 Vacant from
4-10-05, 28-11-05, 24
3-06, 13-4-06, 21-6-08,
11.11.06, 5-2-07, 8-2-07
31-5-07,14-6-07, 14-6
07,30-9-07
8 Inspector 41 30 11 Vacant from
31-12-05, 28-2-06, 3-4t
06, 3-4-06, 27-6-06, 4:
7-06, 24-11-06, 15.3.07,
20-4-07, 24.7.07,27-9-07
9 Sub Inspector| 6 1 5 Vacant from
20-11-05, 23-6-06, 29-
7-06,
29-7-06,12-7-07
10 Head 26 24 2 Vacant from
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Constable 3-5-07, 31-7-07
11 Constable 109 98 11 Vacant from
23-7-05, 11-5-05, 31
5-06, 30-6-06, 14-8-06
27-2-07,31-3-07,31-5-
07,13-6-07,24-6-07,24-
9-07
12 Constable 14 10 04 Vacant from
Driver 21-12-98, 9-6-04, 31-17
05,
2-2-06,
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2. On instructions and with the approval from the Hon'ble Lokayukt and without
prejudice to our constitutional and legal rights to accept the contents of the letters
referred above, in public interest and in the interest of transparency of all actions by our
Organization, | place the following constitutional, legal and factual position for
information.

|. Privileges of the Legislative Assembly

3. As per Chapter Xl of the 'Practice and Procedure of Parliament' (Fifth Edition) by
M.N. Kaul and S.L. Shakdher at page 211 in interpreting parliamentary privileges,
"regard must be had to the general principle that the privileges of Parliament are
granted to members in order that "they may be able to perform their duties in
Parliament without let or hindrance". They apply to individual members "only
insofar as they are necessary in order that the House may freely perform its
functions. They do not discharge the member from the obligatio ns to
society which apply to him as much and perhaps more closely in that
capacity, as they apply to other subjects". Privil eges of Parliament do not
place a Member of Parliament on a footing different from that of an ordinary
citizen in the matter of the application of laws unless there are good and
sufficient reasons in the interest of Parliament itself to do so".
"The fundamental principle is that all citizens, including members of
Parliament, have to be treated equally in the eye o f the law. Unless so
specified in the Constitution or in any law, a member of Parliament cannot claim
any privileges higher than those enjoyed by any ordinary citizen in the matter of
the application of law."
4, So, in the matter of the application of laws, particularly, the provisions of the
Madhya Pradesh Lokayukt and Up-Lokayukt Act, 1981 (hereinafter referred as the Act)
and the Prevention of Corruption Act, 1988, in so far as the jurisdiction of the Lokayukt
or the Madhya Pradesh Special Establishment is concerned, all public servants (except
the Speaker and the Deputy Speaker of the Madhya Pradesh Vidhan Sabha for the
purposes of the Lokayukt Act.) fall in the same category and cannot claim any privilege
more than an ordinary citizen to whom the provisions of the said Acts apply.
5. Kaul and Shakdher further state at pages 213-214:
"Article 105(3) was amended by the Constitution (Forty-fourth
Amendment) Act, 1978. Section 15 of the Constitution (Forty-fourth Amendment)

Act, 1978, which came into force with effect from 20 June, 1979 provides that in
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other respects, the powers, privileges and immunities of each House of
Parliament, and of the members and the committees of each House, shall be
such as may from time to time be defined by Parliament by law, and until so
defined, shall be those of that House and of its members and committees
immediately before the coming into force of Section 15 of the Constitution (Forty-
fourth Amendment) Act, 1978. Privileges enjoyed by Parliament as on 20 June
1979, have thus been specified as the period of reference and specific mention of
the House of Commons has been omitted. The purpose of this amendment, as
stated by the then Law Minister while replying to the discussion on the
Constitution (Amendment) Bill, was that "a proud country like India would like to
avoid making any reference to a foreign institution in its own solemn
constitutional document”. The amendments made in the article 105(3) and
194(3) were, however, of verbal nature and the position remains basically the
same as on 26 January, 1950.

No comprehensive law has so far been passed by Parliament to define the
powers, privileges and immunities of each House, and of the members and the
committees thereof. In the absence of any such law, the powers, privileges and
immunities of the House, and of the members and the committees thereof,
continue to remain in actual practice the same as those of the House of
Commons, U.K., and of its members and committees, at the time of the
commencement of the Constitution."

The then Speaker Mavalankar while addressing the conference of the Presiding

Officers at Rajkot on 3rd January 1955 observed:

7.

"The simple reply to this is that those privileges which are extended by the
Constitution to the Legislature, its members, etc. are equated with the privileges
of the House of Commons in England. It has to be noted here that the House of
Commons does not allow the creation of any new privileges; and only such
privileges are recognized as have existed by long time custom." (Page-217)

At pages 219-220, Kaul and Shakdher have referred to the main arguments that

were advanced in favour of codification by the Committee of Privileges of the Tenth Lok

Sabha, some of which are as under: -

® Parliamentary privileges are intended to be enjoyed on behalf of the
people, in their interests and not against the peop le opposed to their
interests ;

(i) the concept of privileges for any class of people is anachronistic in a

democratic society and, therefore, if any, these privileges should be the



(iv)

v)

(vi)

(Vi)
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barest minimum--only those necessary for functional purposes--and
invariably defined in clear and precise terms

sovereignty of Parliament has increasingly become a myth and a sallacy
for, sovereignty, if any, vests only in the people of India who exercise it at
the time of general elections to the Lok Sabha and to the State
Assemblies;

in a system wedded to freedom and democracy--rule of law, rights of the
individual, independent Judiciary and constitutional government--it is only
fair that the fundamental rights of the citizens enshrined in the
Constitution should have primacy over any privilege s or special
rights of any class of people, including the electe d legislators , and
that all such claims should be subject to judicial scrutiny, for situations
may arise where the rights of the people may have to be protected even
against the Parliament or against captive or capricious parliamentary
majorities of the moment;

the Constitution specifically envisaged privileges of the Houses of
Parliament and State Legislatures and their members and committees
being defined by law by the respective Legislatures and as such the
Constitution-makers definitely intended these privileges being subject to
the fundamental rights, provisions of the Constitution and the jurisdiction
of the courts;

in any case, there is no question of any fresh privileges being added
inasmuch as (a) under the Constitution, even at present, parliamentary
privileges in India continue in actual practice to be governed by the
precedents of the House of Commons as they existed on the day our
Constitution came into force; and (b) in the House of Commons itself,

creation of new privileges is not allowed.

8. At pages 220-221, Kaul and Shakdher have referred to the main arguments

against codification by the academic circles and the Press, one of which is as under:

(vii)

The basic law that all citizens should be treated equally before the law
holds good in the case of members of Parliament as well. They have the
same rights and liberties as ordinary citizens except when they perform
their duties in the Parliament. The privileges, therefore, do not, in any
way, exempt members from their normal obligation to society which
apply to them as much and, perhaps, more closely in that as they

apply to others.
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9. At page 223 Kaul and Shakdher have referred to the important privileges as (i)
Privileges specified in the Constitution, (ii) Privileges specified in Statutes, (iii) Privileges
specified in the Rules of Procedure and Conduct of Business of the House, and (iv)
Privileges based upon Precedents.

10. In Special Reference No. 1 of 1964 (1965) 1 SCR 413 the Hon'ble Supreme
Court observed that the powers of the legislature have to be found in Article 194(3) and
that provision is the sole foundation of the powers, and no power which is not included in

it can be claimed by the House.
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17. Every proceeding before the Hon'ble Lokayukt is quasi-judicial in nature and

section 11(2) of the Act embodies this legal position by providing that a proceeding
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before the Lokayukt would be deemed to be a judicial proceeding within the meaning of
sections 193 and 228 of the Indian Penal Code. In addition, Section 11(3) of the Act,
inter alia, provides that the Lokayukt shall be deemed to be a Court within the meaning
of the Contempt of Courts Act, 1971. Under the provisions of the aforesaid Act, it is the
duty of the Lokayukt to enquire into the complaints relating to an allegation. "Allegation"

is defined in section 2(b) of the Act as under:-
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S.N.

POST

Sanctioned
Posts

Filled
up

Vacancy

Vacant From

Director
General

1

1

Inspector
General

Vacant from 08-08-200
(Though literally the post hg
been lying vacant from8-§
06, virtually it has been lyin
vacant for about three yea
from 12-2-2004, when it fel
vacant. Only for two sho
spells from 5-5-2005 to 22
11-2005 and from 4-3-200
to 7-8-2006, two officers
were appointed. The
remained on leave for 15
days from 13-6-2005 to 2-7
2005, 22-8-2005 to 21-11
2005 and from 17-4-2006 {

of both these officers w4
only 192 days
casual leave. Undoubted

persons were appointed).

Deputy
Inspector
General

Vacant from 05-09-07

29-4-2006, 10-7-2006 to 3-8-
2006.Therefore, total working
s

including

b
S
)

s

T O T O T

o)

they could not have made any
contribution for the proper
working of the organization
and that must be the reaspn
that they quit the post after
short periods. This clearly
shows that even for these two
short periods unsatisfactor
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4 S.P. 7 7 -
5 Deputy 1 - 1 Vacant from 30-9-07
Director
Prosecution
6 Spl. Public 8 5 3 Vacant from
Prosecutor 25-2-06, 3-4-07, 13-4-
07,
7 D.S.P. 26 14 12 Vacant from
4-10-05, 28-11-05, 24-
3-06, 13-4-06, 21-6-06,
11.11.06, 5-2-07, 8-2-07,
31-5-07,14-6-07, 14-6-
07,30-9-07
8 Inspector 41 30 11 Vacant from
31-12-05, 28-2-06, 3-4t
06 , 3-4-06, 27-6-06, 44
7-06, 24-11-06, 15.3.07,
20-4-07, 24.7.07,27-9-07
9 Sub Inspector| 6 1 5 Vacant from
20-11-05, 23-6-06, 29-
7-06,
29-7-06,12-7-07
10 Head 26 24 2 Vacant from
Constable 3-5-07, 31-7-07
11 Constable 109 98 11 Vacant from
23-7-05, 11-5-05, 31-
5-06, 30-6-06, 14-8-06,
27-2-07,31-3-07,31-5-
07,13-6-07,24-6-07,24-
9-07
12 Constable 14 10 04 Vacant from
Driver 21-12-98, 9-6-04, 31-12-
05,
2-2-06,
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